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ELECTION COMMISSION OF INDIA 

New Delhi, the 21st Aueust, 1987 

0,N. 99.—^In pursuance of ;,ection 106 of the Repro- 
sentation of the People Act, 1951 (43 of 1951) the Election 
Commission hereby publishes the judgement of the High 
Court of Judicauire at Madras dated 24th April, 1987 in 
Election Petition No. 1 of 1986, 

[No. 821TN-CS|1|86|871 
By order, 

C. L. RUSE, Secy. 


IN THE HIGH COURT OF JUDICTATURE AT MADRAS 
ORIGINAL JliRISDICTlON 

Friday, the 24th day of April, 1987 

THE HONOUR.\BLE MR, JUSTICE S. A. KADER 
ELECTION PETITION NO. 1|1986 

Era Sezhiyan ... Petitioner 

__Vs.~ 

1. T. R. B.ilu 

2. E. T. Gopalan 

3. O. Swaminathan 

4. M, Pnl.aniyandi 

5. M. Vincent 

6. Jayemhi Nata:ajan 

7. ^Ynak.aputhur C. Ramnlinpam 

8. TIic Returning Officer for the Election for 

the coLtncil of States 1986 Tainilnadu . . Respondents. 

Petition under Section 81. 84 read with Sections 100(1) 
(d)(iii) and (iv) and 101(a) of the Repre.sontation of the 
People .Act 1951 praying for an order (a) to set aside the 
declaration of resLilts of elections to the Rajya Sabha as 
announced by the 8th respondent; (b) to produce Inspect 
re-examine, recount and rcscrutitiise of all the ballot papers 
polled at the olcciioti and reject such of those ballot papers 
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vrhith WcT 3 iirs;>rcperiy received in favour of the Ist res¬ 
pondent; (c) to re-examine and recount of the rejected and 
invalid 'votes and allot to the account of this petitioner one 
VO(te marked first preference vote in favour of this 

petitioner which was improperly rejected;, (d) to declare 
tire election cf tlij (iust respondent as void;, (e) to declare 

that this pet.i'loner as itaving been duly elected by the 

elec ed members nf this Tamilnadu Assembly in the poll 
condue'ed on 28-;i-1986' tq fill one of the six seats in the 
Rajya Sabha and (fl to direct the respondents to pay costs 
of this petition.' 

■ This Eelction Petition coming on befofe this Court for 
hearing on Frida ’ the 3rd, Mond.ry the 6th, Wednesday 
[the 15th and .Th ii-sday the 161h daj's of April, 1987 and 
having s'ood over for consideration till this day the Court 
delivered the following, Judgement :— 

This is an Election Petitiirn under Sections 81 and 84 

read with section IWf 1)(d)fiii) and (iv) and lOlfa) of 

the Representation of the People Act of 1551 to declare as 
invalid the election of the first respondent in the election of 
six members to the Rajya Sabha by the elected members of 
the Tamil Nadu Legislative Assembly held on 28th June, 
1986 and to decRre that the petitioner as having been duly 
elected in the said election. 

2. The brief facts of the case of the petitioner are these; 

(a) The election of six members to the Rajya Sabha by 
the elected men bet's of the Tamilnadu Legislative Assembly 
was held on 28-6^-1986. The petitioner and the respondents 
1 to 7 were the eight candidates in the field, all their 
nominations havirg been found valid The 8th respondent 
was the RetUiTin.t Officer. The polling took place ns sche¬ 
duled on 28-6-1986 and immediately threafter, the bollot 
box was ope.ncd and the voles were sorted out in the order 
of first preference votes. The following were the pan.culars 
of the first preference votes secured by the candidates:- 

Candidates First 'preference votes. 


1. 

Pet: 

tibnsr 

33 

2. 

1st 

rosponden* 

’5 

3. 

2hd 

rcjp,..n'3cht 


4. 

3rd 

icsn'M'd-.-it 

33 

5. 

4fh 

respbn .’.it 

32 

6. 

5th 

resnondcni 

t4 

7. 

6th 

reso'nieiit 

74 

8. 

7th 

resp •n-'lent 

Nil 


Out of the 33 first preference votes cast in favour of the 
petib'oner, one ballot paper was rejected by the 8th respon- 
dent-Returning Officer on the ground that in the said bailot 
paper the first preference was marked otherwise fHan with 
article supplied for the purpose. Accordig to the w'orking 
result sheets of !l\o counting as maintained and announced 
by fl\e 8th respon-.’enf, the following were the particulars of 
votes secured by each candidate at ithe end of the counting; 


1 . 

Petitioner 

3219 

2. 

1st resoondent 

3301 

3. 

2nd respondent 

3270 

4. 

3rd respoqdent 

3300 

5. 

4th respondent 

3301 

6. 

5th respondent 

3301 

7. 

6th respondent 

3301 

8. 

7th respondent 

Nil.' 


In consequence, t! e 8tb respondent declared respondents 
1 to 6 as having bean duly elected. 

(b) It is the case of the petitioner that 3 out of 35 first 
preference votes cast .n favour of the first respondent were 
invalid as those b illot ppeers did not contain Lie fi.'-i-.re T’ 
in f'e snace in'sc-fed for the purpose. According to the 
petitioner, the fonn, toe design- of the ballot pajer and the 
particulars contained therein indicated clearly that the space 


cysciaily anotted op|MSitc the name cf the candidate in the 
'oaliot paper is the space where the elector has to indicate 
his vote of preference by nitmeiicals. as seen from Rule 37A 
ruiiodu-ced by Rule 70{b)(ii) of the Conduct of Elections 
Riiles, .19-31. As the 3 ballot papers out of-Ihe 35 first pre- 
fv c“cs votes cast in f.ivour of the first respondent contained 
igure 1 noi in the space allotted for the purpose, those 
; ,;;d!oi papers are invalid and have to be rejected under 

e 73(2.) (a) of the Conduct of Elections Rules, 1961. 

■ -c 3 ballot papers were improperly received by the_ Re- 

■ .’ ng Offi er and the objection raised by the petitioner 
.-is overiuied by him. The Returing Officer treated these 

j i!il>ot napers as valid by virtue of Rule 71(4) and 73(2) 

. ; th: Conduct of Elections Rule,?, 1961. The order of the 
respondent-Reiirning’ Officer is in violation of the 
ovisions of the Conduct of Elections Rules. The instruc¬ 
tors issued by the 8 th respondent-Returning OflScer to the 
electorate, true copy of which is enclosed as Annexure IV 
to this petition, laid down that ‘ A ballot paper shall be 
invalid if the figure 1 is not marked in the space set apart 
for marking the order of preference”. The Returning Officer 
failed to follow his own aforesaid instruction. It ,is further 
alleged - by the petitioner that the 3 electors by marking the 
fiT-Tc not in the space allotle.-i ’ therefore, but, in the coiu- 
prinent whe-'e the name of the 1st respondem is found, 
■have expo^d themselves to be identified and on this ground 
also these ballot papers must have been declared invalid 
under Rule 73(2)’(d) of the Conduct of Elections Rules. 
Ry reason of the improper reception of these 3 ballot pepers, 
t’ie result of the election has been materially affected. If 
these 3 ballot papers had been rejected, the fist respondent 
would have secured only 32 first preference votes and this 
peufioner having secured 33 first preference votes would 
I’.ave been declared as elected. 

(c) The next ground of attack is that one of the ballot 
papers in which the first preference has been marked in 
favour of the petitioner has been improperly rejected by the 
8th respondent-Returning Officer under Rule 73(2) (e) of 
the Conduct of Elections Rules, 1961 on the ground that in 
the said ballot paper the first preference figure 1 has been 
marked otherwise tnan with the article supplied for the pur¬ 
pose. The contention of the petitioner is that the 8';h res¬ 
pondent should have along with the ballot paper handed 
over to the elector the article with which he has to mark 
his preference and after the elector nxarked his vote and 
inserted the same into the ballot box, the 8th respondent 
should have collected back the said article froin him and he 
rhould have repeated this process for all the electors, who 
came to vote and this procedure has not been followed by 
the 8th respondent. Such laxitv on the part of thg Returning 
Qffit'er has resulted in the electors using their own article 
for tuarking the fi-aure and this is in violation gf the statu¬ 
tory order No. 3|71 issited under Rule 30 of the Conduct of 
Elections Rules, 1961. The 8th respondent has not supplied 
any a tide as contemplated by Rule 73(2)(e) of the Con¬ 
duct of Elections Rules and hence the rejection of the said 
ballot paoer by the '8th respondent i.s unsustained and the 
s -id ballot Paper should have been accepted as valid and 
counted in favour of the petitioner as first preference vote. 
If fh's ballot paper had been received as valid, the petitioner 
would 'have secured 33 first preference votes' and vvculd have 
been declared elected The failure on the part of the 8th res- 
fio-'jdeut to include the said vote in the ptitioner’s favour 
has thus materially affected the result of the election. 

(d) It is the further case of the petitioner that aRer the 
-first round of counting of votes v’as completed, and before 
the commencement of the transfer of votes, the petifioner 
requested the 8th respondent-Reiurning Officer orally and 
abo presented a petition for recounting ,of all the 
ballot papers, but, '"e turned down the request. The 8th 
responient is bound- under Rule 82 of the Conduct Of Elec¬ 
tions Rules. 1961 to re-exanoitie and recount the ballot 
parers. Failure to do so is illegal. Tf the 8th respondent h'jd 
conducted re-exaraih.ntion and reccunting of. the bailot 
papers, the 3 votes improperly counted in favour of the 1st 
respondent would -have been rejectfft and the 1 ballot paper 
whi-ch was impronerly rejected would have hten received in 
ffivour of rhg nafiiioner as first, cr<Terence vote, as a result 
of whrc.h the, petitioner’s rotai firs* rreference votes would 
have been 33 as against the first respon-dents first preference 
votes of 32 and the petitioner would have been declared'elee- 
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ted as having secured more vote than the first respondent, even 
without applying the rule of, single transferable vole. By 
failure on the part of the 8th respondent to comply with 
the mandatory requirements of the provisions contained in 
Rule 82 of the Conduct of Elect'ons Rales 1961, the result 
of the election so far as it concerned the returned ca'idi- 
darcs has been materially aficcted. 

(e) Hence his petition for re-examination, re-counting 
and re-scrutiny of all the .ballot papers, to declare the elec¬ 
tion of the 1st respondent as void and to declare the peti¬ 
tioner as having been duly elected. 

3. The first respondent has raised the follov/ing conten- 
tioiis. :■— 

(a) The averments in paragraphs 1 to 7 of the petition 
which related to facts are admitted as substantially correct. 

(b) It is denied ihat the petitioner secured 33 first pre¬ 
ference votes as claimed by hiro. He secured only 32 first 
preference votes. The relevant Rules arc clear that the vote 
can be recorded only in the manner prescribed. Sufficient 
number of ball point pens with an identical colour ink was 
(provided. An elector who puiposely avoids using the pen 
provided and records his vote with his own pen iti a dilferent 
coloured ink cannot be said to have properly recorded his 
"Vote. Hence the allegation in para 10 of the petition that 
one TOte cast in favour of tlie petitioner was improperly 
rejected by the 8th resprmdent-Returnitt.g Officer, is not 
correct. All the electors used only the ball point pen pro¬ 
vided to record their preference except the one elector who 
has recorded his first preference with his pen in gre£,n ink. 
There was no laxity on the part of the 8th respondent— 
Returning Officer. The 8th re.spondent made no mistake in 
rejecting that ballot paper ir< which on elector has roatked 
his preference in favour of the petitioner by using a pen 
of his own with gteen ink. The decision of the Returning 
Officer is correct and the result of the election is not 
materially affected thereby. 


(c) All the 35 voles recorded and accepted in favour of 
this respondent are valid, fhe, intention of the concerned 
elecfors to give the first preference to this respondent is 
clear as they have indicated their preference on the ballot 
papers against the name of this respondent. A ballot paper 
cannot ^ rejected merely because the preference was indi¬ 
cated against • the name of the candidate and *ot in the 
separate compartment on the ballot paper. Rule 73{2){a) or 
the Conduct of Elections Rules, 1961, cannot be said to 
have been violated. There was also no mark or writing 
by which an elector could be identified nor was any figure 
marked otherwise than with the artie'e suppred for the 
purpose. This respond.s,nt’s name being a short one. Irf 
enough space in the same campartment on the ballot paper 
lor an elector to iccord his preference. If arj elector so 
recorded his preference such a ballot paper cannot be rejec¬ 
ted as invalid and the Returning Officer acted correctly and 
legtally in refusing to reject these ballot pmjsrs, in which 
the first preference ha; been Cest in favour of this respon¬ 
dent. The Returning Officer by his instructions ha; no rower 
or jurisdiction to add to or vary t':e provisions of .th' Re¬ 
presentation of People Act and the rules thereunder. Tite 
very purpose of a vote is to indicate the preference and 
once such preference has been indicated clearly in f-rvour 
of a candidate such a. vote cannot be rejected because of an 
erroneous and narrow construction of Rule 73(2)(a; ef 
the Conduct of Elections Rules. The Returning Officer bns 
acted' correctly and in ac^arrdance with ihe' law in acceprivv 
as valid ffie said three ballot papers. Rule 73(2) has in no 
way been violated. The osfitioner’;, ob;e.cfions are without 
any legal force^pr merit. The grounds for rejecting the 
'tellot paper arT cont.ained .in fhe Act and the Rules made 
thereunder and it is not open to the Slfi respondenf-RcfUTn- 
ing Officer to give instructions in addition to the specific 
legal provisioris. The very fact that the Sth restrondenr htpr- 
■self chose.to receive.the 3 ballot papers a? validly cast in 
favour of this respondent .shows that his instructions rvere 
purely .reconunendatorV and hv. no imeans legally mandatory. 


, (J) Tiiere is also no question of the 3 electors who have 

recoi'ded their first preference against the name of this res- 
poadeni being identified. If it v.'as merely a question of an 
elestor being identified, this could bp, done by placing his 
mark in, any specific corner even within the separate space 
or inrlirctin'T Iris preference hi any kind of numeral not 
neces.-’.arily Ilomaii. As a mater of fact, in this very election 
some voieis have'recorded their preference by using Roman 
miiiierais. Ti;e acceptance of the 3 ballot papers in favour 
•of this respondent .is first preference votes is not in viola¬ 
tion of Ruis.73(2)(d) of the Conduct of Elections Rules 
and the result of the election is not in any way affected. 

(e) The averment in paragraph 3.3 of the petition 
about the' request made by the petitioner for recoun¬ 
ting and the rejection of the same by the Returning 
Officer are correct. B'Jt, that does not mean tha t 
there is any merit in the petition for lecounting. 
The Returning Officer acts entirely v itliin his jurisdic¬ 
tion m taking a decision whether it was necessary 
to re-examine and recount the ballot papers and it is 
incorrect to say that he has no option in the matter. 
There has been no failure to comply with any of the 
mandatory provisions of law ,as alleged. This res¬ 
pondent has no objection at all to this Court inspec¬ 
ting all the votes to appreciate the contentions of 
the parties but it is submitted that such an inspection 
is not going to further the case of the petitioner in 
any manner. There is no merit in the contentions 
of the petitioner and the petition has, therefore, to 
be dismissed with costs. 

4. The respondents, 2, 3 and 5 have filed a counter 
to the following effect; 

The Sth respondent Returning Officer has rightly 
rejected the one ballot paper in which the first pre¬ 
ference was cast in favour of the petitioner and has 
rightly accepted the 3 ballot papers in which the 
first preference was marked in flavour of the first 
respondent. The instructions contained in S.O. 3/71 
■ are only directory in nature and so long as the inten¬ 
tion of the voter is clear and he h is marked with 
specific ce tainty, his vote cannot be invalidated on 
the ground that the vote was not marked in the space 
set apart for the purpose. No clause or rule provides 
that the vote, if not marked in the soace specific,ally 
allotted fer that purpose, has to b i considered as 
invalid. The provisions of Rule 30 of the Cond'uct 
of Elections' Rules, 196! and clause 7(iii) and (iv) 
of S.O. 3/71 do not w'arrant the construction put 
forward by the petitioner. The reference to the 
election to the Legisladve Assembly ras no relevance 
to the present election. Rule 73(2), being a pe'ial 
provision, should be stri-etly construed and as those 
3 ballot papers which are disputed by the petitioner 
do not fall under any of the categories enumerated 
under Rule 73(2) of the Conduct of Elections Rules, 
1961, the 8th respondent has rightly included them 
in favour of the 1st respondent. The Returning 
Officer has rightly .rejected the objections preferred 
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by the petitioner and the petitioner can have no 
grievance. The contention of the petitioner that 
Rule 73(2)(a) was not complied with by the 8th 
respondent is unsustainable. With regard to the 
instructions given by the Returning Officer it is only 
in the nature of appraising the electorate and has no 
legal sanctity. Clause (1) of the instructions issued 
by the 8th respondent Returning Officer is beyond 
the scope of the provisions of the Act and the Rules 
and the Returning Officer has acted beyond the scope 
of the powers vested in him by the provisions of the 
Representation of the People Act and the Rules 
framed thercundei. The petitioner is not, therefore, 
entitled to invoke the ‘instructions’ to his assistance. 
As the ballot papers contained no mark than that 
stipulated, the contention of the petitioner that the 
said votes are liable to be rejected under Rule 73(2) 
(d) is untenable. The 8th respondent has supplied 
and provided the electors with blue ball point pen 
and hence factually the petitioner’s averments in 
paras 27 and 28 are not true. Rule 82 of the Conduct 
of Elections Rules is not mandatory but only direc¬ 
tory. The petitioner’s request for recount raised 
the dispute only with regard to the 4 ballot papers 
and the said dispute having been rightly decided by 
the Returning Officer, there was no need for ordering 
recount. No error has been committed by the Re¬ 
turning Officer and the result of the election has, not 
been affected. The petition is, therefore, liable to be 
dismissed with costs. 

5. The fourth respondent has ffied a separate 
counter-statement raising substantially the same 
contentions as those raised by the respondents 2, 
3 and 5. 

6. The 6th respondent remains expartc. 

7. The 7th respondent has adopted the counter 
statement of the 2nd respondent, 

8. The 8th respondent—Returning Officer has 
filed the following detailed counter; 

(a) The averments in paragraphs 1 to 7 of the 
election petition dealing with the facts of the election 
held on 28-6-1986 and the details regarding votes 
secured by the 8 candidates in the said election as 
set out in the election petition are not disputed. In 
accordance with the votes secured by them, this 
respondent declared the respondents 1 to 6 as duly 
elected and the fumaiiiiiig 2 ua not defied, 

(b) The Representation of the People Act, 1951 
and the rules framed thereunder have been scrupu¬ 
lously followed by this respondent without any 
tenable cause for complaint from any quarter. The 
instructions given by this respondent were only 
guidelines given to the electors. They were only 
supplemental to the printed copies of the Rules 37A 
and 39A of the Conduct of Elections Rules, 1961 
circulated to the electors. 


(c) The allegation that this respondent improperly 
rejected one ballot paper in which the first preference 
was marked in favour of the petitioner is not true. 
As per the instructions contained in item 4 under 
SI. No. 22 in the appendix below paragraph ‘D’. in 
Chapter IV of the Handbook for Guidance published 
by the Election Co mmi ssion of India, ball point 
pens of blue ink were supplied at this election held 
on 28-6-1986, for marking the preference by the 
electors. In one ballot paper which was cast in 
favour of the petitioner, the figure ‘1’ was marked 
in green ink. Rule 73(2) of the Conduct of Elections 
Rules, 1961 enumerates the grounds on which a ballot 
paper shall be rejected as invalid clause(e) of the 
said rule specially laydown that a ballot paper shall 
be invalid on which there is any figure marked other¬ 
wise than with the article supplied for this purpose. 
In view of the above provision the said ballot paper 
in wliich preference was marked in green ink was 
rejected as invalid. The contention of the petitioner 
in para 27 of his petition that along with the ballot 
paper the Returning Officer should hand over to the 
voter the article with which he has to mark his vote 
and after the elector marks his vote and inserts the 
same into the ballot box, the.Returning Officer should 
collect back the said article from him and should 
repeat this process for all the electors who came to 
vote, is untenable. Unlike the procedure followed 
in the General Elections, the procedure followed 
hitherto in the election by the members of the Legisla- 
lative Assembly is that ball point pens of blue ink 
arc supplied to the electors for marking the pre¬ 
ference. The ball point pens are kept inside the 
voting compartments for the use of the electors. 
The electors have to proceed to one of the voting 
compartments and record their preference in accor¬ 
dance with sub-rule (2) of Rule 37A with the article 
kept inside the voting compartment. In the biennial 
election held on 28-6-1986 ball point pen of blue 
ink was kept inside each one of the voting compart¬ 
ments for the use of the electors. Besides the distri¬ 
bution of the instructions contained in Rule 39A of 
the Conduct of Elections Rules, 1961, that the elector 
shall record vote in accordance with sub-rule (2) 
of Rule 37A with the article supplied for that .purpose 
each and every elector was also given instructions 
orally by the Polling Officer who obtained the voter’s 
signatures in the counterfoil of the ballot paper and 
also by the Polling Officer who gave the ballot paper 
to the elector that he should record his vote with 
the ball point pen kept inside the voting compart¬ 
ment for that purpose. A Polling Officer was also 
put on duty outside the voting compartment to check 
up that the ball point pen kept inside the voting 
compartment was not taken away inadvertantly by 
an elector after recording his vote. Hence the allega¬ 
tion that this respondent has not supplied any article 
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as contemplated in Rule 73(2)(e) of the Conduct of 
Elections Rules, 1961, is totally false. There was no 
laxity on the part of this respondent in making avail¬ 
able the instrument for making the preference on the 
ballot papers. Such laxity was not pointed out 
either by the petitioner or by any other pei’son at 
the time of election. This alleged laxity was also 
not raised by the petitioner in his objections presen¬ 
ted to this respondent at the counting. Hence 
this allegation is only an after-thought and is invented 
just for the purpose of this election petition. This 
respondent has acted strictly as per the Rules and the 
allegations to the contrary are denied. There has 
been no failure on the part of this respondent. This 
respondent is not in error in rejecting the said ballot 
paper as invalid under Rule 73(2)(e) of the Conduct 
of Elections Rules 1961 as the first preference therein 
was marked with an article other than that supplied 
for the purpose. No mistake or failure is caused in 
this regard by the Presiding Ofiheer or the Polling 
Ofheer in the instant case to attract the proviso to 
Rule 73(2)(e) of the Conduct of Election Rules, 1961. 

(d) The allegation in para 12 of the election 
petition that three ballot papers in whlcli the first 
preference was cast in favour of the first respondent 
were liable to be rejected as invalid and were impro¬ 
perly received in favour of the first respondent is 
incorrect and untenable in law. The first respondent 
secured 35 first pl-cference votes. As the total value 
of 3500 credited to the first respondent was greater 
than the quota fixed viz., 3301 he was declared duly 
elected. In 3 ballot paper cast in favour of the first 
respondeat the first preference was marked on the 
left side of the vertical line dividing the column 
‘name of the candidate’ and 'mark order of prefer¬ 
ence’, As the first preference was not marked in 
the space under the column mark order of preference 
objection was taken to their validity by the petitioner' 
Rule 71(4) of the Conduct of Elections Rules, 1961 
defines that the first preference means the figure 
set opposite to the name of a candidate, the second 
preference means the figure ‘2’ set opposite to the 
name of the candidate, the third preference means 
the figure ‘3’ set opposite to the name of the candi¬ 
date and so on. In the above three cases as the first 
preferences were marked opposite the name of the 
candidate the intention of the voter was clear. Rule 
73(2) of the Conduct of Election, Rules, 1961 enu¬ 
merates the grounds under which a ballot paper shall 
be rejected and the aforesaid 3 ballot papers did not 
come under any of the grounds mentioned therein. 
Accordingly the above 3 ballot papers were held 
valid. The allegation th : I'l.’y were improperly 
received is not correct. E i; .0 pointed out that 
Rule 37A(2Xa) which deals with ihe method of 
voting states timt an elector in giving his vote snail 
place on his ballot paper the figure ‘1’ in the space 


opposite the name of the candidate for whom he 
wishes to vote in the first instance. The above Rule 
merely requires that the preference should be indi¬ 
cated in the space opposite to the name of the candi- 
d.ate. It docs not specify that the preference should 
be set in the column allotted for that purpose. As 
the first preference in these 3 ballot papers had been 
made in the space opposite to the name of the candi¬ 
date and as the intention of the electors was also 
clear those ballot papers w'ere held valid. Rule 
73(2)(d) provides that a ballot paper shall be invalid 
on which there is any mark or writing by which the 
elector can be identified. But in the 3 ballot papers 
in question there was no mark or writing at all excep¬ 
ting the figure ‘1’ and hence they were not invalid 
under Rule 73(2)(d) of the Conduct of Election 
Rules and were rightly held valid by this respondent. 


(e) It is true that the petitioner gave three objec¬ 
tions during tlic coiu'sc of the counting of votes. 
At the time of the sorting of votes one ballot paper 
cast in favour of the petitioner was rejected because 
the first preference was marked in it in green ink as 
already stated. At this stage, the petitioner gave 
an objection protesting against the rejection of this 
ballot paper. As the first preference in this ballot 
paper was marked with an instrument other than 
the instrument made available for the purpose it 
was rejected by this respondent under Rule 73(2)(c) 
of the Conduct of Elections Rules, 1961 and the 
objections were overruled. The petitioner raised 
two other objections. One objection petition rela¬ 
ted to the reception of 3 ballot papers cast in favour 
of the first respondent in which the first preferences 
were marked not in the space under the column 
‘mark order of preference’ but opposite to the name 
of the candidate. This respondent found all the 3 
ballot papers valid for reasons already set out in 
paragraph 8(d) supra and the objection was there¬ 
fore overruled. The other objection petition was 
for recounting the ballot papers. It was based on 
the contention that the 3 ballot papers in which the 
first preference was not marked in the column under 
the heading ‘mark order of preference’ were invalid 
and no other irregularity was alleged in the counting 
of votes. No fresh ground was advanced in the third 
petition for the purpose of recounting. This res¬ 
pondent re-examined the position with reference 
to the 3 ballot papers reaffirmed their validity for 
the reasons already stated oJid rejected the request 
for recount. In the circumstances, there was absolu¬ 
tely no scope for invoking Rule 82 of the Conduct 
of Elections Rules. The requirements of Rule 82 
have been substantially complied with as the basis 
on which recount v/as claimed had been considered 
and disposed of earlier after careful scrutiny. 
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(f) There has been no improper reception of 
votes or improper rejection of any vote. Nor has 
there been any non-compliance with the provisions 
of the Constitution or of the Representation of the 
People Act, 1951 or any rule or order made there¬ 
under and hence the provisions of section 100(l)(d) 
(iii) and (iv) arc not attracted. The result of the 
election has in no way been affected. 

(g) The petitioner has not made out any case for 
inspection, re-examination, recount or rc-scruliny 
of all the ballot papers. He has not made out any 
case for declaring the election of the first respondent 
invalid or for declaring him as having been duly 
elected. The petition is bereft of merit and has to 
be dismissed with costs. 

(9) On tiie above pleadings, the following issues 
have been framed for trial: 

1. Whether the one vote lu favour of the peti¬ 

tioner was improperly rejected by the Re¬ 
turning Officer on the ground that it was 
marked in green ink? 

2. Whether the three votes cast in favour of the 

first respondent were improperly received, 
even though they were marked outside the 
square column, but opposite his name? 

The following additional issue has been 
framed on 16-4-1987: 

3. Whether the request of the petitioner forjl' 

recounting has been improperly rejected by 
the Returning Officer? 

10. ISSUE NO 1:—The biennial election of six 
members to the Council of State by the elected 
members of the Tamilnadu Legislative Assembly was 
held on 28-6-1986. The petitioner and the respon¬ 
dents 1 to 7 were the eight candidates in the field for 
the six scats. The strength of the elected members 
of the Tamilnadu Legislative Assembly 
at that point of time was 232, In the elec¬ 
tion held on 28-6-1986 all the 232 elected members of 
the Tamilnadu Legislative Assembly exercised their 
franchise. It is the case of the petitioner that he 
secured 33 first preference votes, but, the 8th respon¬ 
dent—Returning Officer, improperly rejected one of 
these ballot papers on the ground that the first pre¬ 
ference in favour of the petitioner was marked in 
green ink i.e., otherwise than with the article supplied 
for the purpose. The said ballot paper is marked as 
Ex.C.l. The petitioner filed a written objection 
before the Returning Officer under Ex.R2. The 8th 
respondent-Returning Officer rejected the objection 
under Ex.R2(c) order. He held therein that blue ball 
point pens have been supplied for the electors to mark 
tlieir preference and as this paiiicular elector has mar¬ 
ked his preference with his own pen in green ink, the 


said ballot paper is invalid. It is this order that is 
challenged before me under this Issue. 

11. It is admitted on all hands that if Ex.C.l ballot 
paper is held valid, the petitioner will be getting 33 
first preference votes and will get elected at the cost 
of the 2nd respondent to this election petition. Hence 
the validity or otherwise of Ex.C.l ballot paper is 
of vital importance. 

12. Rule 37A of the Conduct of Elections Rules, 
1961 dealing with the method of voting; Rule 39A(2) 
which deals with the procedure of voting; and Rule 
73(2) which lays down the grounds for invalidating a 
ballot paper are relevant for this purpose and they 
run as follows : 

“37A. Method of voting. 

1. Every elector has only one vote at an Election 
irrespective of the number of scats to be filled. 

2. An elector in giving hiS vote— 

a. shall place on his ballot paper the figure 1 in 
the space opposite the name of the candidate for 
whom he wishes to vote in the first instance; and 

b. may, ip addition, place on his ballot paper 
the figure 2, or the figures 2 and 3, or the figures 
2, 3 and 4 and so on in the space opposite the 
names of the other candidates in the order of 
his preferences. 

(EXPLANATION—The figures referred to in 
Clauses (a) and (b) of this sub rule may be marked in 
the international form of Indian numerals or' in the 
Roman form or in the form used in any Indian lan¬ 
guage but shall not be indicated in words.)” 

39.A. Maintenance of secrecy of voting by elec¬ 
tors within polling station and voting procedure.—(1).., 

2. The elector on receiving the ballot paper shall 
forthv/ith— 

“a. proceed to one of the voting compartments; 

b. record his vote in accordance with sub-rule (2) 

of rule 37 a with the article supplied for vde 

purpose; 

c. fold the ballot paper so as to conceal his vote; 

d. insert the folded paper into the ballot box; and 

e. quit the polling station.” 

“73, Scrutiny and opening of ballot boxes and 
papkets of postal ballot papers .—1... 

2, A ballot paper shall be invalid on - which— 

a. the figure 1 is not marked; or 

b. the figures 1 is set opposite the name of more 
than one candidate or is so placed as to render it 
doubtful to which candidate It is intended to apply; 
or 

c. the figure 1 and some other figures are set 
op}3osite the name of the same candidate: or 
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d, Ihcry is any, jimrk or wrifing by whicli tbo elec¬ 
tor can be indciilified; or 

c. tuere i.i any bgure marjeed olherwisc iluiii with 
the article supplied for 'the purpose; 

Provided that tiiis clause shall not apply to postal 
ballot paper, 

Provided further that wlicre the Returning Officer . 
is satisfied that any such defect as is mentioned in this 
clause has been caused by any mistake or failure on the 
part of a presiding officer or polling officer, the ballot 
paper shall not be rejected, merely on the ground of 
such defect. 

[EXPLANATION—The hgure referred to in 
Clauses (a), fb) and (c) of this sub-rule may be m.arked 
in the international form of Indian numerals or in the 
Roman form or in the form used in aiy Indian 
language, but shall not be indicated in words]’’. 

13. The 8th respondent was the Returning Officer 
at this election and he was also the Presiding Officer 
at the polling station. It is his case that unlike the 
procedure followed in the elections to the Lok Sabha 
and State Assemblies the procedure followed hithereto 
in the election by Assembly mcmbeics to the Council 
of State.s and Legislative Councils is that ball point 
pens of blue ink are supplied to the electors for 
marking the votes and they are kept inside the voting 
compartments for the use of the electors, in accor¬ 
dance with Rule 31 [3) of the Conduct of Elections 
Rules read with Serial No. 22 in the appendix below 
paragraph D in Chapter TV of the Handbook for 
Guidance at Biennial. Elections and Bye-election to 
council of States and State Legislative Councils. 
Rule 31(3) deals with articles necessary for electors to 
mark the ballot papers, while Serial No. 22 in the above 
appendix refers to ball point pens specifically. Accor¬ 
ding to the Returning Officer, who was exanilncd as 
R.W.1, the procedure adopted in this election is 
briefly as follows :—There were two voting compart¬ 
ments, inside each of which a ball point pen of blue 
ink was kept. As soon as an elector goes to the 
polling booth, one polling assistant gives the identity 
slip and another polling assistant gives to the elector 
printed copies of Rules 37A and 39A of the Conduct 
of Elections Rules, Ex.R,3, and roneo copy of the 
guidelines (Ex.R.l) Then the elector goes to the first 
polling officer, who obtains his signature in the coun¬ 
ter-foil of the ballot paper and instructs the jjclector 
that he slioull vote with the instrument kept foi ithe 
purpose inside the voting compartment. Another 
polling Officer .gives the ballot paper and he again 
imtrrct.'! (he elector to e” 'nio the voting com(i'ii-tmrnl imd 
mark tbe b.a'Jof pe.rKr wiih the histnurent ker "'^rcfor the 
rtirpoto. foil the balU't paper before comiiif oui nnd pul 
il into the ballot box in front of the pollinj!: olfieer. There 
is Stationed at the entrance of the voting compartrr.'snt b 


V'olfnn assistant who again irrniud.ii flic elector that the 
writing niaierhil vie., hall point pen is inside fur marking 
ihc ballot paper. When the elector conics out, the polling 
'assistant checks whether the writing material is inside the 
.cabin to ensiire that it is not inadvertantly taken away by 
the cle-'lor. R.W. 1 swears that this procedure has been 
.'.erupiilotisly follo.vcd without any complaint from any quar- 
!e,'. Tiierc is hardly any reason to doubt that the above pro¬ 
cedure has been followed, especially because there is 
no eridence contra by any elector who has exercised his 
f.anchisc in this election. 

14. Jt is not the ca;.c of the peYitioner either in the 

objection filed before the Returning Officer undqj Dx. 

R.’ or even in his elcclion petition that no pen was provided 
inside the voting compartment for marking the preference 
in the ballot papers. Nor i.s it hi.s case that any elector 
otlier than the one who' has marked his preference in Ex. 
Cl ballot p.aper in green ink has exercised his first preference 
with his own pen, The question of using any article other 
than that siipp/icd for tlic purpo.se of marking the pre- 
fe ence is, therefore, confined only to Ex. Cl ballot paper, 

15. It, is slreniiously cnotended by Mr. Ram Jethmalani, 
l.-amed co’.isel for the petitioner that the intendirsent of the 
elector who ha,, marked his preference with his own pen 
in green ink in Ex. Cl ballot paper is clearly and unequivo¬ 
cally in favour of Ihc petitioner and hence Rule 39A(2)(b) 
and Rule 73(2)re) of Ihc Conduct of Elections Rules, 1961 
should not be construed stric'ly or pedantically but in a 
liberal manner and Ex, Cl ballot paper ought to have 
been accepted as valid. This contention has been answered 
directly by a sev^n-Judge Bench of the Supreme Court in 
HARI VISEINU KAMATH v, AEIMAD ISHAQUE (A.T.R, 
1955 SC, 233). The Supreme Court observed thus 

■'Tlial is argued with great insistance that as the object 
of the Election Rules i.s to discover the intention 
of the majority of the voters in the choice of a 
representative, if an elector has shown a clear 
intention to vote for a particular candidate, that 
must be taken into account under section 100(2) (c) 
even though the vote might bo bad for, non-com¬ 
pliance with the formalities. But when the law 
prescribes that the intention should be expressed in 
a particular manner, it can be taken into account 
only if it is so expressed, An intention not duly 
expressed is, in a Court of law, in the same posi¬ 
tion nb an intention not expressed at all.” 

The petitioner cannot, therefore, rely on the intention 
of the elector to validate-Ex. Cl ballot paper. 

IS. The thrust of the contention of the petitioner is 
that th'-' particular elector, '.vho has ma'l'ed his preference 
■in Ex„ ci ballot paper with liis own pen in green ink has 
Cununi.ted this default liecause of the mistake or failure 
o.T the part of the Presiding Officer or polling Officer in 
following on erroneous procedure in keeping the ball point 
■ren in,ids the votmg compartment, that proviso (2) to 
Ride 73(2) fe) of the Conduct of FJections Rules 1961 is, 
thc cforc attracted an,d 'he Retuining Officer ought not to 
havy rejected Ex. Cl ballot paper. 

17. Mr. Ram .Tc'halani, learned counsel for the petitioner 
has pul forward several grounds for invoking what he calls 
the eiinitivc r'-ovi'.o (2) atij contends that the Rule making 
Audiority was conscious that such defect may occur and 
'hn.s fience introduce I Ihi.s bening proviso which has to be 
•n erpretted libtrally, I shall now deal with his points : 

IS, The first contention of Mr, Ram .Tcthmalani is that 
the lapgnagc n.r' I in Rule ,39A(2)(b) an,I Rule 73(2)(e) 
of the Conduct of Elections Rule', 19fil is (he “article 
supplicil for ihc purpose'’, that the word ’supplied’ must 
Iv '■'■‘"i: lied t.a mean ‘given delivered' or 'handed over' 
''o the elector .and not 'provided', kept or 'madj available’. 
Accordi.ng to Mr. Rain Jethmalani, if the ball pfiint pen had 
been given, dclivircd or handed over to the elector at the 
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In other words, there hiis been n total communication sap 
which iias rcsnlled in one of Ihe elector- exeici.sine hi^ pre- 
fctencc wnh the pen of his own, SuUicc it to point out that 
no such contention has been rai-ed m this election petition. 
Before cvercisine their franchjsc the electors have been given 
the copies of Rulcw 37 j\. and 39A and stencil instructioiis 
under H\. Rl. Before entering into the voting compartment 
they have bee i instructed by the tv\,o polling OITleers to 
mark their preference with the ball point pens kepi inside 
the voting compartments and just on the chtrance of the 
voting compartment the polling assistant bus again reminded 
them rf (lie ball point pen inside the voting I'ompartmcnt. 
The electors in this election are our law-givers tind repeated 
inset ructions h.avc been given to them for using the ball pen 
kept inside the voting comptirtmenl. Inside of all these pre¬ 
cautions, if an elector marks his preference with a pen of 
his own without using the pen kept inside the voting com¬ 
partment for that piu'pose, it must he due to supine indiff- 
rcncc or gross negligence or it may even be .i deliberate act 
lo invalidate his own ballot paper for reasons best known In 
himself. The procedure adopted at this election, which is 
fair and reasonable and in accordance with the rules, cannot 
he made a senpe-got for the defult committed by the etccior. 

24. The materials thus m.irshalled by the pelilioncr are 
harding siiflleienf to iUeu’cio wilh ihe decision of the Re¬ 
turning Officer, 1 find that the Returning Officer has rightly 
held Ev, Cl ballot paper invalid under Rule 74(3Kc) of the 
Conduct of Elections Rules, 1961 anti answer this issue 
against the petitioner. 

25. Issue No. 2.—^Thc fu st respondent-herein. Mir. T. H- 
Balu, has secured 35 first preference votes, individually the 
highest. In three of the above ballot papers the figure ‘1’ is 
marked npt in the right hand column opposite (he name of 
the first restxmdent, but in the left hand column itself oppo- 
•site the name of the candidate. These 3 ballot papers arc 
marked as Exs. C2, C3 and C4, The petitioner unsuccess¬ 
fully objected to the validity of these 3 ballot papers on the 
ground that the first preference has not been marked in the 
space opposite the name of the candidate ius required by 
Rule 37A(2)(a). Ito. R2(al is the Written objection filed by 
the petitioner and Eix. R2(d) is the order of the 8tb res- 
pondent-Returning Officer overruling the objection and up¬ 
holding the validity of lhe.se 3 ballot papers. The Relruning 
Officer held that under Rule 71(4) (mistakenly mentioned as 
71(3X4) of the Conduct of Elections Rules. 1961, ‘fiisi pre¬ 
ference’ means the figure T’ set oppo.site the name of a candi- 
ilaic and it has been so set in these 3 ballot napers. He also 
held tliat the case was not covered by Rule 73(2) of the 
Conduct of Elections Rules, which specifics the eifcumstunces 
under Which a ballot paper shall be declared invalid. It is 
the correctness of this order of the Returning Officer, which 
Is the subject matter of thi.s issue. 

26. It is not disputed ihut if these' 3 bidlol papei.s are held 
invalid, the petitioner w.iuld gel elected rrid hence the im¬ 
portance of Oils question. 

27. Let me quire again Rule 37A for the sake nf easj 
refernecc ; 

“37A, Method of voting.—(I) Every elector ha.s only 
one vote at an election irrespective of the numbei 
of seats to be filled. 

(2) An elector in giving his vote.—(a) shall place on 
his hallo! paper the figure 1 in tile space opposite 
the name of the candidate for whom he wishes to 
vole in the first iitstauce; and 

(b) may, in addition, place on his ballot paper the 
figure 2, or the figures 2 and 3 or tlve figures 2, 
3 and 4 and so on in the space opposite the names 
of the other candidates in the order of his pre¬ 
ference. 

(Explanation—^I’he figures referred to in clauses (a) 
and <b) of this sub-rule may bo marked in the 
international form of Indian nuumcrals or In the 
Roman form or in the form used in anv Indian 
language but shall not he indicated in words).” 

S56/Gr—87 


Rule 71(4) which is also relevant for oui iUirpo.sc, luns. 

lliLi', : 

‘■'tiisL preference' means the figure 1 .'jct opposite the 
name of a candidate; ‘second prelerci.ee’ means the 
figuie 2 set opposite the name of a candidate; 
"third preference’ means the figure 3 set opposite 
ihc Hum.' of .1 candidate and so on.’’ 


28. The preparation oi the ballot pqnor for the election 
by .\ssembly members is provided for in S^O. 3/71 is.sucd 
bv the Election Commission. The ballot naper shall con¬ 
tain as many- horizontal cgmpartment.s as there are candi¬ 
dates. A vertical line shall be drawn from its top lo the 
liottom dividing the width of the ballot paper into Iwo 
columns. The column on the loft hand side of the lerli- 
cal line shall he 3" in width and the name of the candi¬ 
date .shall be printed in this column in the panel reserved 
for bin.'. The column on the right side of the vertical line 
sliiill bo 1” in. width. This column will be used by voters 
for marking their preference. The heading of the colqmn 
on the left hand side of the vertical line shall be “name of 
candidate” and (he heading of the tolunin on the tight hand 
side shall be "mark order of preference”. The ballot paper 
used in this election vrhicli i.s in Tamil is us follows; — 

tin T imii) . j (In Tamil) 

N.i-n; iij Candidate i Mark in order cf Preference 


2). The above design of the ballot puiier and the headings 
of the columns on the left and on the right /land sides of 
the vertical line leave no room for doubt that the column on 
the rigid baiul side of the vertical lino is intended for the 
elector lo u.iiik his prciiqreiice. In H.vs. C2, 03 and C4, 
ballot pap.":, the fi,gur 1 is not marked in the column in the 
j'lglit hand sub of ihe vertical lute opposite tec n.ame of the 
first re.vpondcnt word but ju.st opposite his name in ilu' same 
column on the left hand side of the vertical line. The question 
is whether thc.se ballot papers arc valid. 

30. Though it is clear that the column on the right hand 
side of the vertical line is intended for the cicctor lo mark his 
preference, tlicic is no specific rule which lays down that the 
preference snould be iharkcd only in the column on the light 
hand side ol the vertical line. Rule 37A(2) (a) of the Con¬ 
duct of Elections Rules says that an elector shall place on 
his ballot paper the figure T' in the .space opposite the name 
of the Candidate for whom he wishes to vote i i the first ins- 
I lUjc. It speak I of the ’space’ opposite the name of the Can- 
UiUatc and not the ‘column’ opposite his name. Space’ may 
mean, tl.t cchimn o’i; i' tli: i.inc o'" 'ic eandidate ; it may 
also mean and include the space opposite the candidate in the 
column. An elector camiot, Iherctorc be said to have viola- 
tid any ude ir . , I-.'il He figure 'T in th-e .space opposite 
the name of the candiilate within the same column pn the 
Icfl hind side of the vertical line. Rule 71(4) of the Con¬ 
duct of Elections Rules defines first preference as the figure 
I set opposite the name of a candidate and the second pre- 
ierence as the figure 2 set opposite the name, of the candidate 
and so on. It docs not speak of any space or column and 
hance the Placing of the figure 1 opposite the name of the 
cand'drte whether in the same column or in the column on 
the right hand side of the vertical line is quiteJ.n order, Above 
all. Rule 73(2) of the Conduct of Elections Rules which 
enumerates the grounds for Invalidating a ballot paper, gives 
no room for invalidating a ballot paper on the ground that 
the preference is not marked in the column on the right hand 
side of the vertical line but in the column on the left hand 
side of the vertical line containing the name of the candidate. 
There is therefore no infringement of Rule 73(2) of the Con¬ 
duct of Elections Rules, 1961 so as to Incur the invalidation 
of the ballot papers Fits. C2, C3 and C4. 




264 1 HE GAZETTE OF INDIA : SEPTEMBER 12, 3 987/BHADRA 21, 1909 [Part II— Sec. 3(jii)r 


31. i am fortified, iii my conclusion by flio decision of a 
single Jlidge of the Lucknow flench of the Allahabad High 
Coiiu m the unreported decision in SHARADAA DHVl v. 

K. C. PANl (Election Petition No. 2/78 dated 7-4-1983). 

The learned Judge has heJd that if the preference is indicated 
by a voter in the space opposite the name of the candidate 
but not in the actual column headed as ‘'Adhiman Isj-am 
Chiniiit Keejiye’’ (mark order of preference) it wiU not 
invalidate the ballot paper and I respectfully agree with this \ 
view 


32. It is true that in Ex. R1 stencil instruction given to 
the clector.s by the Returning OJflcer, the English portion 
reads that the ballot paper shall be invalid if the 1igt.ro 1 is 
not marked in the space sei apart for marking order of pre¬ 
ference. The J’amit portion reads that the ballot paper .shall 
be invalid if figure 1 is not marked in the square (fn Tamil) 
intended for marking the preference. It is clear that the 
Returning Officer ha^s gone far beyond the scope of the Rules 
in using the words ‘set apart’ in the English copy and the 
wopd ’‘in Tamil” (Square) in the Tamil Copy and he has 
certainly no authority to add one more ground for rejection 
.of a ballot paper. This instruction has no legal force and 
cannot be pressed into service by the petitioner. 


33. Mr, Ram Jcthmalani, ur^d that E.xs. C2, C3 and C4 
ballot papers are invalid under Rule 73(2)(a) of the Conduct 
of Elections Rules which lays down that a ballot paper shall 
be invalid if the figure 1 is not marked. Relying on the 
language of the Rule 37(2) (a) that an elector shall place 
on the ballot paper the figiurp 1, it is contended that unless 
the elector placed the figure 1 in the column on the right 
hand Side of the vertical line, he cannot be said to have 
marked the figure 1. I am unnbic to persuade myself to 
accoiu this hyper-technical and hair-splitting argument. In 
Rule 71 f4) the language used i.s ‘set the figure'. The Con-- 
duct of Election Rules, 1961, uses the, words ‘mark’, ‘place’, 
and 'Set’ in respect of writing the figure 1 and they dcnole 
one and the same thing. There is, therefoie, no violation of 
Rule 73(2) (a). 


34. Another contention advanced on behalf of the neli- 
tioncr is that the 3 ballot papers are invalid under Rule 
73(2 Md) as those electors by marking the figure I in the 
.same column in which the name of the candidate is found, 
have exposed themselves to be identified. Rule 73 (21(d) says 
that a ballot paper shall be invalid on which ‘‘there is any 
mark or writing by which the elector cun be identified." 
The applicability of this Rule came up for consideration 
before a Bench of live learned Judges of the Supreme Toiirt 
in DR. ANUP SINGH v. ABDUL GHANl (AIR, 1965 SC 
815). The supreme Court'laid down the following two 
conditions for declaring a ballot paper invalid under Rule 
73(21 (cl) : 


“(i) There should be a mark or writing on the ballot 
paper other Ilian what is permitted by Rule 37A ; 
and 

(ii) There should be reasonable probability of identifi¬ 
cation by the mark or writing." 


The mark in the impugned ballot papers Exs. C2, C3 and 
C4 is the figure 1 which is permitted by Rule 37A and con¬ 
dition No. 1 itself is not satisfied, fly this mark there is 
no reasonable probability of the identification of the clectoi. 
In the unreported decision of the single Judge of the T.ucknov 
Bench of the Allahabad High Court in SHARADAA DB'Vl 
V. K. C, Pant (Flection Petitioner No. 2/78 dated 7-4-1983) 
already referred to, the lerned Judge has held that the ballot 
paper in which the preferences were marked opposite the 
name of the candidates of his choice in the columns of the 
loft hand side of the vertical line is not invalid under Rule 
73(2) (d). For the foregoing reasons, T find that Exs. C2 
C3 and C4 do not conic within the mischief of Rule 73(2) 
(d) of the Conduct of Elections Rules. 

35, In the result, J hold that the Retnrning (.Kfiecr lias 
rightly held Exs, C2, C3 and C4 v:did and this issue is .sbo 
answered acamst the petitioner. 


36. ISSUE No. 3 —It is the contention of the petitioner 
that he applied for recounting of all the ballot papers during 
the counting, but Ihe Reluming Officer improperly turned 
down the request in spite of the mandatory provisions of 
Rule 82(1) of the Conduct of Elections Rules. Ex, R2(b), 
is the petition and Ex, R.2 (c) is the order of the Returning 
officer in which the Returning Officer has preferred to Rule 
73(3)(iv) which is a obvious mistake for Rule 71(4) of the 
Conduct ot Elections Rules, The only ground on which 
recount has been asked for in Ex. R2(b) is that the 3 ballot 
papers in which the figure 1 is not marked in the column on 
the right hand side of the vertical line arc invalid. The Rt- 
hirning Officer has already over ruled this objection m his 
order under Ex. R2(d) and there was, thei eforc, no neces¬ 
sity to order any recount. No now ground for reijoimting has 
been urged before him. It is not the case of the petitionci 
either before the Returning Officer or even in the Election 
Petition that any other ballot paper is invalid on any o(her 
ground or that there was any mistake in counting and hence, 
there was no purpose in ordering recount. The request has 
rightly been rejected by the Returning Officer and Rule 82 
of the Conduct of Elections Rules cannot be said to have 
been violated. This issue is also found against the petitioner. 

37, In the result, the election petition fails and is dismissed 
with costs of Rs. 500 for each of the respopdeiUs 1 to 5, 
who are the contesting returned candidates. 

Witness the Hon’blc THIRD MADHUKAR NARHAR 
GHANDURKAR CHIEF lUSTlCE AT MADRAS the afore¬ 
said this 24th day of April. 1987. 

Sd/- H, RADHA, TT Assistant Register PtOS) 


Certified to be a true copy. 

Dated this 25th day of June, 1987. 


Sd/- (JlIeRiblt) 
For MANAGER (O.S). 
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New Delhi, the 2l9t August, 1987 
ORDER 

O.N. 100.—^Whereas the Election Commission is satisfied 
that Shri C. Nadankanthan, Kuranchi Elam, Thiruvalluvar 
Salei, lyyanar Na^ar, Pondicherry, a contesting, candidate 
for the bye-election to the Pondicherry legislative Assembly' 


Held in 1987 from 13-Bahour (SC) Assembly Constituency 
has failed to lodge the account of his election expenses at 
all as required by the Representation of the People Act, 1951 
and the Rules made thereunder ; 

And, whereas, the said candidate has not furnished any 
reason or explanation for the said failure even after due 
notice and the Election Commission is further satisfied that 
h^ has no good reason or justification for the said failure ; 

Now, therefore, in pursuance of section lOA of the said 
Act, the Election Commission hereby declares Shri S. Na- 
ndakanthan to be disqualified for being chosen and for 
being, a member of either House of Parliament or of the 
Legislative Ascmbly or Legislative Council of a State for 
a period of 3 years from the date of this Order. 

[No, POND-LA/13/87-(Byc)l 
By Order, 
C. L, ROSE. Secy. 
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